
Hong Kong’s Competition Ordinance: what does it mean 
and why should we care?
Hong Kong is famed for being one of the freest economies in the 
world. In December 2015, juxtaposed thereon are Hong Kong’s 
competition law principles under Hong Kong’s Competition 
Ordinance. The aim of these are to provide a level playing field 
for ‘undertakings’ engaged in economic activities to compete by 
attacking conducts that prevent, restrict or distort competition. 

The related establishment of the Competition Commission provides 
impetus to achieve conduct changes through a mix of regulatory and 
investigative tools; and where that fails, the Competition Tribunal, a 
division of the Court of First Instance, may impose a 10% three-year 
turnover penalty amongst other civil powers; fortified by criminal 
sanctions on persons who obstruct the implementation of justice in 
this area. 

To give shape to the regulation of conduct that prevents, restricts 
or distorts, or in shorthand that ‘harms’ competition, Hong Kong’s 
Competition Ordinance, through the First and Second Conduct Rules, 
prohibits anti-competitive agreements and the abuse of market 
power respectively. In future guidance, we will dwell upon the 
Competition Commission’s guidelines and policy documents along 
with other analysis relevant to the company secretary and business 
undertakings. But at this juncture, and as an introduction a valid 
question is what, as a practical matter, does the competition law 
mean? 

The answer is decidedly an economic one. The urge for a business 
to seek any advantage can be great; markets are full of challenges, 
mistakes are costly, opportunities scarce, and investments are risky. 
What’s wrong with a little talk? What's wrong with sharing pricing 
or bidding information amongst friends? Surely there is enough 
competition already? What else could our customers possibly want? 

What’s wrong with a few of us joining together as a group and 
figuring out how to bring 'order' to the market? Surely we can make 
better long-term plans and earn more robust or reliable profits if we 
can all work together? Yet, these types of behaviours are problematic 
when they seek to compromise underlying competitive market forces. 
Consequently, they are generally seen as anti-competitive. 

Another way to consider the nature of anti-competitive activity 
is that it prevents or otherwise limits outcomes that should be 
happening naturally through the forces of competitive response. A 
group of firms may be able to set prices or terms for its members 
because the group can exclude renegade members or non-group 
members from favourable opportunities. Such agreements distort 
market forces so as to provide an advantage to some at the 
expense of other actual or potential competitors and ultimately of 
consumers. Globally, competition policy aims to protect consumers by 
preserving or enhancing the integrity and sufficiency of competition. 
Importantly, the focus is on competition as a process itself, rather 
than merely on outcomes (prices). 

The economist and political scientist Joseph Schumpeter called 
market competition a process of 'creative destruction'. Success 
attracts investment, the attention of new entrants, and even the 
efforts of innovators who see the possibilities inherent in finding 
ways to deliver better options to consumers. In a competitive market, 
even the most successful are at risk of losing their advantage to a 
smarter, faster, or more innovative alternative. This tension is what 
keeps markets dynamic. Some companies whose names formerly lit 
up the Hong Kong night time skyline no longer exist. Competition 
laws aim to ensure that this process of creative destruction is 
unfettered by actions that confer secret advantages, obstruct 
competitive response, limit market access, or otherwise prevent 
markets from working as they should. Competitors, after all, are 
supposed to compete! 
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Ultimately, competition authorities must determine when to take 
action based on how the world they see compares to what they 
believe effective competition should look like. When forming such 
a view, they have no secret formula. Many factors can be relevant 
when determining whether deeper investigation is appropriate. Does 
the industry seem unusually stable and insulated from threats of new 
competitors? Are critical resources available on a non-discriminatory 
basis to all potential competitors? Are competitors frequently in 
a position to share sensitive information? Are processes by which 
competition occurs (such as through bidding or tenders) susceptible 
to interference? Are prices higher than expected and yet no 
competitive response is evident? These are just some of the possible 
lenses through which one might evaluate the structure, conduct and 
performance of an industry that is supposed to be competitive. If it 
appears sufficient reason exists, an investigation aims to determine 
whether there is indeed a violation, or whether there is a satisfactory 
reason for what has been observed.

The widely varying pricing of hotel rooms and airline seats provides 
fellow travellers with countless hours of bemused and exasperated 
conversation, but also highlights how complex and competitive 
markets can be when the forces of supply and demand meet 
the constraints of capital investment and infrastructure. Perfect 
competition – the gold standard of competition in textbooks – is a 
rare beast in the real world. Firms often have some market power. 
In general, however, firms can raise prices only to the point before 
which enough customers would find other choices or choose to go 
without as to make a further price increase unprofitable. 

Where it exists, the ability to price up to some notion of the 
customer’s next best alternative is rarely the core problem. In both 
the US and in Europe for example, a significant or monopoly market 
position needs to be accompanied by some other behavioural 
component, involving abuse of dominance or collusion with others, 
in order to trigger an investigation. Indeed, all but a few recent 
competition matters in the European Union relating to the abuse of 
dominance have focused on exclusionary conduct by dominant firms, 
rather than unfair prices. 

Not surprisingly, therefore, Hong Kong’s First Conduct Rule focuses 
on behaviours that reduce natural competitive rivalry and thereby 
reduce the effectiveness of competition. The Second Conduct 
Rule focuses on whether dominance enables actions (behaviours) 
that restrict competition even without the benefit of multi-party 
coordination. But under them, there are a glaring lack of merger 
controls, and individual rights of actions. Hong Kong only regulates, 
through the Communications Authority and the Competition 
Commission, mergers of telecoms licencees. This effectively allows 
for undertakings to merger to buy their way out of competition.

Ultimately, despite the glaring lack of regulation in certain areas 
under Hong Kong’s competition law principles, which are at their 
infancy, the point is that both the First and Second Conduct Rules 
have a common objective at their core to protect the integrity of 
competition itself. An understanding of this will help the company 
secretary better articulate and analyse any given situation calling for 
an analysis. These situations will be the subject of further guidance. 

Given the complexity of competition law compliance and its related 
economic perspectives, there is the need for training, along with 
the development of compliance systems as part of overall enterprise 
risk management. In this connection, the company secretary should 
consider the issues listed below.
 
1. competition law audit: at an enterprise-wide level, a competition 

law audit should be conducted to identify practices that 
could potentially have competition law implications. This will 
essentially be part of the risk management review, and as this is 
a new area of law, the cost/benefit analysis may be in favour of 
such an audit being conducted.

 
2. training: the company secretary should arrange for regular 

training for senior management, and also, importantly, for 
frontline staff with exposure to competition law issues. In many 
instances, competition law concerns are created by those unwary 
of its applications.

 
3. policies and procedures: as with any properly implemented 

compliance system, there must be properly documented 
policies and procedures as to the handling, and the system for 
escalations and dealing with breaches of competition law issues, 
as well as other relevant matters to the organisation.

 
4. other matters: in addition to the above matters, as identified in 

the recent Technology Guidance Note, there are a whole host of 
issues that could be within the remit of the company secretary. 
If it is understood that, like technological risks, competition 
law issues are yet another set of risk factors for enterprises, 
then similar issues such as board composition to take into 
account competition law skill sets; having a regular board 
agenda item for risk management including competition law 
implications, as appropriate; having adequate board oversight, 
competition-related internal controls; and proper procedures 
for handling classified information, personal data, audit plan, 
incident response and disclosure obligations as referred under 
the Technology Guidance Note, where appropriate, could be 
considered. HKICS
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