
Introduction
This article is part 2 of a series of publications that will describe the 

various aspects and steps of merger and acquisition (M&A) transactions 

commonly conducted in Hong Kong. Broadly speaking, mergers involve 

the absorption of one company into another and acquisitions involve, 

usually, share acquisitions or asset transfers. While there are various 

ways of effecting an M&A transaction – including amalgamation by 

virtue of a scheme of arrangement under the Companies Ordinance 

(Cap 622) – an M&A transaction will usually be implemented by 

way of share acquisition or asset transfer, either following bilateral 

negotiations or under an auction process, which is considered in this 

article.

Should a buyer purchase shares or assets?
As mentioned above, an acquisition of shares in a company or of the 

assets of a company are the two most common means of effecting 

an M&A transaction. A share purchase involves the acquisition 

by the buyer of shares in the entity operating the business that 

the buyer wishes to purchase and therefore results in the buyer 

indirectly acquiring the assets, liabilities and obligations of the 

target company. On the other hand, an asset purchase involves the 

acquisition only of those selected assets employed in the operation 

of the target business that the buyer specifically agrees to purchase.

The two structures are very different and it is a key decision for the buyer 

to make in the early stages of a transaction as to which structure to 

employ.

Whether to proceed by way of a share purchase or asset purchase 

will depend on the objectives of the buyer, as well as on specific 

circumstances particular to the target entity and its business. Some of 

the key considerations pertaining to that decision are highlighted below.

1.   Liabilities
On a share acquisition, the assets, liabilities and obligations 

of the target company will in effect pass to the buyer. This 

wholesale transfer to the buyer is advantageous to a seller 

in that, after completion of the sale, the risk in relation to 

outstanding liabilities of the company passes to the buyer. The 

seller will only be exposed to the extent of the warranties and 

indemnities it has given to the buyer under the share purchase 

agreement. However, the advantage to the buyer is that it can 

indirectly acquire the customer base, the distribution network 

and the intangible assets (such as trademarks) of the target 

company. These advantages and disadvantages need to assessed, 

along with other relevant business considerations.

    

By contrast, in an asset acquisition, the buyer acquires only 

specific, identified assets and liabilities. An asset purchase 

is therefore preferable to the buyer if it is concerned about 

certain liabilities of the target, for example ongoing litigation, 

bad debts, employee claims, or any unquantified or unknown 

liabilities. In a transfer of a business, the buyer could seek to 

reduce its exposures through a statutory notice of the transfer, 

as well as warranties and other contractual protections to be 

sought from the seller. These issues should be part of the due 

diligence and structuring of the acquisition, and legal and other 

professional advice will probably be required.

In a share acquisition, the buyer allocates the purchase price to 

the assets acquired and liabilities assumed at fair value as at the 

date of the acquisition. Normally, the purchase price exceeds the 

fair value of these assets and liabilities.  
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Such excess is then recognized as goodwill. This exercise, known 

as purchase price allocation (PPA), is required under various 

widely recognised accounting reporting standards. This may 

impact the purchase decision.

2.   Tax
There may be certain tax advantages or disadvantages, depending 

mainly on the nature of the target’s assets, which may drive the 

structuring decision in favour of one option over the other.

 3.   Sale of part of the business
Often a transaction will involve the sale and purchase of a division 

of a wider business. In that case, unless the relevant division is 

neatly contained within one or more legal entities of the seller, it 

would probably make sense for the transaction to be structured 

as an asset sale whereby the buyer can cherry-pick the assets it 

requires and house them in an appropriate entity in its own group.

Another potential avenue in this case is for the buyer to 

implement an intra-group reorganisation so that the assets of 

the relevant division are transferred into one or more dedicated 

entities, followed by the acquisition by the buyer of the shares 

in such entities – essentially, an internal asset transfer followed 

by a share purchase. 

In any case, the buyer should look closely at the services provided 

by the group holding company of the seller, such as a group 

banking line, a group treasury and group IT functions, which will 

probably be relinquished upon the completion of the deal. 

Auction sale
While the inception of an M&A transaction might be the approach by 

a would-be buyer to the owner of a desirable asset or business in the 

hope that he will sell, a seller may also choose to invite competing 

offers for a company or business in an effort to achieve the best 

possible terms where a proposed sale is likely to generate interest in 

a number of potential buyers.  

Generally, competing offers are invited on the basis that each bidder 

submits a fixed bid without knowing of the bids submitted by other 

bidders. Based on the bids submitted, the seller will then select one 

or more bidders to proceed to the next round, or to become the 

preferred bidder.  

The purpose of an auction process is to generate competitive tension 

among potential buyers so as to obtain the best terms for a sale. This 

is normally, but not necessarily, the highest price, although the seller 

will also need to consider other factors, for example the credibility 

of the bidder and the likelihood of the bidder being able to complete 

the transaction (also known as 'execution risk').

A well-run auction process for a desirable asset or business will 

maintain competitive tension among bidders until as late as possible 

in the process, sometimes involving negotiations with two or more 

bidders until the final stages rather than selecting a preferred bidder 

early on. The competitive nature of an auction process is perhaps its 

greatest advantage as it tends to be regarded as affording a seller the 

best opportunity of maximising potential sale proceeds.

1.   Advantages of a sale by auction
Other than those deriving from the competitive nature of 

the process described above, an auction sale may have the 

advantages set out below.

• A seller who uses an auction process will be perceived to 

have taken steps to obtain the best price. This is particularly 

important where the seller is a company or there are 

a number of sellers represented by one negotiator. The 

directors of the company or the negotiator, as the case 

may be, would be less likely to be accused of favouring 

a particular buyer or of otherwise not acting in the best 

interests of the seller(s).

•    The process can be used to exert considerable control over 

the sale documentation (which would otherwise normally 

be drafted by the buyer’s lawyers) and the timetable.

2.   Potential problems on a sale by auction
Some of the usual difficulties faced by sellers under an auction 

process are highlighted below. A seller must assess and 

balance these difficulties against the perceived benefit of the 

maximisation of the price.

Secrecy and the need for announcements. It is difficult, if not 

impossible, to maintain secrecy about the auction process. Plans 

to dispose of the business are likely to become known to trading 

partners, employees and competitors. In the case of a listed 

seller, public knowledge of the auction may affect the price of 

its shares and an announcement of the intended sale may be 

required.  

Multiple potential buyers. Difficulties which arise on any 

bilateral negotiation can be exacerbated by the auction process. 

Some common difficulties exacerbated by engagement with 

several potential buyers include:

• a more significant drain on management time and 

attention, potentially resulting in greater disruption to the 

business

• a greater degree of planning and process management 

required

• difficulty of comparing competing bids where potential 

buyers have very different requirements as to structure, 

conditionality, regulatory approvals, employees, and of 

course in relation to the drafting of documentation, and

• the increased risk of leaks of confidential information.

In practice, this can be avoided or mitigated by filtering out 
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the lower bidders at an early stage in the process and only 

permitting two, or at most three, to conduct detailed due 

diligence.

Competitors. The auction process will normally entail the 

dissemination of information about the business to a number of 

potential buyers, who may well be competitors. Competitors may 

be able to make use of the information to the detriment of the 

business if they are unsuccessful in their attempt to purchase it. 

The dissemination of information may therefore have the effect 

of reducing the value of the business, leading to lower offers by 

other potential buyers.   

Confidentiality undertakings from the recipients of information 

can help prevent misuse of the information, but the legal 

remedies for a breach of such an undertaking (even if the 

breach can be proved) may be of limited comfort once the 

damage has been done. Highly sensitive material, such as key 

supplier and customer contracts (which may also have their own 

confidentiality provisions), should be held back until the last 

stage of the auction process in order to mitigate any potential 

damage to the business.  

What if the process fails? If the auction process fails to lead 

to a successful sale of the business, public knowledge of the 

failed attempt may damage the business and will prejudice the 

prospects of a future sale.

Cost. The cost to the seller is usually higher if an auction process 

is conducted, including corporate finance fees and increased 

legal costs if its solicitors are involved in negotiations with more 

than one buyer.

Approvals
1.   Shareholders

The articles of association or any shareholders' agreement that 

relates to a buyer or seller that is an unlisted company may 

include provisions preventing directors from making substantial 

acquisitions or disposals (whether of shares or assets) without 

shareholder approval.

If the buyer or seller is a company listed in Hong Kong, the 

Hong Kong listing rules will require shareholder approval if 

the transaction is of a particular size (see 'Hong Kong listing 

rules' below) or is with (or involves) a connected person. Similar 

rules apply to companies listed on other stock exchanges. The 

process of obtaining the approval of the shareholders of a listed 

company and preparing any requisite accountants’ report and 

valuation report (in particular in the case of a mining business) 

can impact the timetable of the transaction (see 'timetable' 

below). It is prudent to identify these requirements and plan the 

related workstreams at the outset of the transaction with a view 

to ensuring an efficient and smooth transaction.

The company secretary plays a prominent role in this process, 

including identifying the relevant shareholder approval 

requirements, presenting the shareholder circular, notice of the 

shareholder meeting and related documentation and arranging 

the meeting.

2.   Regulatory
The particular nature of the target business may require the 

buyer to obtain approval from a sectoral regulatory authority, 

whether for a share or asset purchase. Acquisitions of 

businesses in sectors such as financial services, broadcasting 

and telecommunications will typically require approval from 

one or more sectoral regulatory authorities. Again, obtaining 

such approvals will have an impact on timing (see 'timetable' 

below). The effect on timing and on the overall process in 

general will be exacerbated in a cross-border transaction 

involving multiple jurisdictions if regulatory approvals are 

required in different jurisdictions. This is especially a concern 

for transactions related to companies or businesses in China 

which are subject to detailed regulations or in developing 

jurisdictions.

3.   Antitrust
A key early consideration in an M&A transaction is whether any 

merger control filing in any relevant jurisdiction will be required. 

This will require a detailed analysis of the turnover of each 

relevant party and the markets involved and, if filing is required, 

preparing and submitting the subsequent filing, which is usually 

a lengthy process with the inevitable effect on the timetable 

(see 'timetable' below). Obtaining antitrust clearance in multiple 

jurisdictions is very often a time-consuming and labour-intensive 

process (with the corresponding effect on transaction costs).

4.   Third party consents
On a share sale, the consent of certain third parties such as the 

target company's major customers, suppliers or financiers may 

be required where key contractual arrangements with those third 

parties are subject to change of control provisions. The buyer 

will be keen to ensure that it is purchasing a company with the 

benefit of those key contracts and so has an interest in seeing 

that such consents are obtained.

On an asset sale, the assets do not pass to the buyer with an 

acquired entity as they would under a share sale. Instead they 

are individually acquired and there is a change in ownership of 

the assets themselves (rather than of the company that owns the 

assets, as on a share sale). Consent to that change of ownership 

may be required from, depending on the asset in question, third 

parties such as landlords. 

The buyer and the seller may also need approval from any of 

their own financiers for example if the terms of their own 

financing arrangements contain restrictions on their ability to 



Mergers and Acquisitions Guidance Note Issue 2 • May 2017

buy or sell assets or companies.

Hong Kong listing rules
Where the seller or buyer of shares is a listed issuer (or a subsidiary of 

a listed issuer) in Hong Kong, the Hong Kong listing rules implications 

should be considered. In particular, the rules that apply to 'notifiable 

transactions' (in Chapter 14 of the Hong Kong listing rules) and those 

apply to 'connected transactions' (in Chapter 14A of the Hong Kong 

listing rules) may apply. Often referred to as the 'size tests', these 

rules are designed to ensure that shareholders are informed about 

significant transactions and transactions involving connected persons 

and, in certain circumstances, allowed to vote on them.

The notifiable transaction rules set out six classifications into which 

transactions can be sorted based on the results of certain percentage 

ratios. The five percentage ratios (listed in Listing Rule 14.07) are: 

i. the assets ratio, which compares the assets being acquired 

against the total assets of the listed company  

ii. the profits ratio, which compares the profits attributable to the 

assets being acquired against the profits of the listed company 

iii. the revenue ratio, which compares the revenue attributable to 

the assets being acquired against the revenue of the listed issuer

iv. the consideration ratio, which compares the consideration 

payable under the transaction against the market capitalisation 

of the listed company, and   

v. the equity capital ratio, which compares the number of shares to 

be issued as consideration under the transaction (if any) against 

the total number of the listed company’s issued shares prior to 

the transaction.

Where any of these percentage ratios exceed certain thresholds, 

the notifiable transaction rules impose certain obligations on the 

company to inform its shareholders or seek their approval. The 

resulting classifications are:

Transaction type Ratio

Share transaction All percentage ratios are less 

than 5% where the transac-

tion is an acquisition of assets 

(excluding cash) by a listed issuer 

and the consideration includes 

securities for which listing will 

be sought

Disclosable transaction Any one percentage ratio is 5% 

or above, but less than 25%

Major transaction Any one percentage ratio is 25% 

or above, but less than 75% (for 

a disposal) or less than 100% (for 

an acquisition)

Very substantial disposal Any one percentage ratio is 75% 

or above

Very substantial acquisition Any one percentage ratio is 

100% or above

Reverse takeover An acquisition so significant 

that, in the opinion of the Ex-

change, it constitutes an attempt 

to circumvent the normal listing 

requirements for new applicants 

(Listing Rule 14.06(6))

All notifiable transactions must be notified to the Exchange and an 

announcement must be published for the benefit of shareholders. 

In the case of major transactions, very substantial disposals, very 

substantial acquisitions and reverse takeovers, shareholder approval 

must be sought before the proposed transaction can be implemented.  

The size tests are therefore an important consideration for listed 

issuers, since this issue will not only affect the timetable of the 

transaction but will also affect its likelihood of completion. 

Connected transactions are transactions between a listed company 

and its connected persons or otherwise related in some way to 

its connected persons. Connected transactions are subject to 

announcement, reporting and independent shareholders’ approval 

requirements unless any of the exceptions (for example, the de 

minimis exception) applies.

Timetable
In contrast to a public M&A transaction (such as the acquisition of 

a controlling stake in or the privatisation a listed company), which is 

subject to a timetable prescribed by the relevant takeover rules (being 

the Takeovers Code in Hong Kong’s case) and by the court in the case 

of a court-sanctioned scheme of arrangement, there are no rigid rules 

that mandate a particular timetable for a private M&A transaction. 

The timetable will vary in each case according to the nature of the 

business or assets in question, negotiations between the parties and 

also extraneous factors, such as regulatory approvals.
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Broadly speaking, a seller will want a buyer to sign and complete a 

transaction in the shortest possible time, while the buyer’s objectives 

may vary depending on the particular circumstances. Another broad, 

but largely accurate, generalisation is that in the case of a bilateral 

negotiation, the buyer would usually have a greater degree of control 

over the process and therefore the timetable, while under an auction 

sale the seller is in a position to design the process and control the 

timetable, at least until signing of the transaction. (This is not true, 

however, in the case of a 'strong' seller.) After signing, the timetable 

to completion (whether under an auction process or otherwise) will 

largely be driven by the necessary processes and timelines relevant 

to fulfilling particular conditions, notably the obtaining of approvals 

and consents.

Key factors that traditionally affect the timetable in private M&A 

transactions are outlined below.

• Readiness of the parties. Whether each party is prepared, both 

internally and externally (in terms of engaging advisers), to 

undertake an M&A transaction is critical.

• Structuring. In the case of complex or cross-border transactions, 

or where the target has a complex financial or tax position, 

structuring discussions might dominate the early part of a 

timetable and result in a delay to processes which depend on 

the outcome of these discussions.

• Due diligence. The scope of the due diligence exercise conducted 

can elongate a transaction timetable prior to signing. A strong 

seller might be able to resist extensive buyer due diligence in a 

bilateral negotiation. In a competitive auction process, the seller 

can usually prescribe the time period.

• Documentation. Preparation and negotiation of documentation 

is an integral part of any M&A process and takes a shorter or 

longer time depending on the relative negotiation strengths of 

the parties and the complexity of the transaction.

• Financing. Any delay to the buyer putting in place sufficient 

funding for an acquisition will affect the timetable. Under an 

auction process, the seller might stipulate that bids must be 

accompanied by committed financing.

• Approvals. Obtaining shareholder approval (mainly relevant 

to listed companies as regards timing) or obtaining antitrust 

or other regulatory approvals will impact completion of an 

M&A transaction. Such approvals will usually be conditions to 

completion since in many cases it will be illegal to complete 

without such approvals. This can have a significant impact 

depending on which approvals, and how many, are required. It is 

not unusual for it to take many months to obtain such approvals 

after signing.

• Market window. The buyer often considers its market window 

as part of its corporate and IR strategy and there is often a 

tremendous push to execute the transaction as soon as possible 

within the window.
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