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By Email Only: aml_consultation@fstb.gov.hk

Division 5, Financial Services Branch
Financial Services and the Treasury Bureau
24/F, Central Government Offices
Tim Mei Avenue, Tamar, Central
Hong Kong

Dear Sirs,

Re: Consultation on Enhancing Transparency of Beneficial Ownership of Hong Kong Companies
(Consultation)

About HKICS

The Hong Kong Institute of Chartered Secretaries (HKICS) is an independent professional institute
representing Chartered Secretaries as governance professionals in Hong Kong and Mainland China with
around 5,800 members and 3,200 students. HKICS is rooted with the Institute of Chartered Secretaries
and Administrators (ICSA) in the United Kingdom with 9 divisions and over 30,000 members and 10,000
students internationally. It is also a Founder Member of the Corporate Secretaries International
Association (CSIA), an international organisation comprising 16 national member organisations to
promote good governance globally.

HKICS AML/CFT Standards

In 2008, HKICS, was amongst the first professional bodies to issue anti-money laundering and counter-
terrorist financing (AML/CFT) guidelines to set standards for its members (Members). These guidelines were
also made publicly available through HKICS’s website and served as a catalyst for proper AML/CFT
compliance. These guidelines could be found at:
https://www.hkics.org.hk/index.php?_room=10&_action=detail&_page=72.

Therefrom, over the last decade, HKICS has been working with the Narcotics Division, Security Bureau to
enhance AML/CFT standards for its Members. The wider aim is to raise general public awareness on the
topic. HKICS also conducted various trainings and conferences on AML/CFT related topics, including annual
conferences as from 2009 with the Narcotics Division entitled “Be Our Gatekeeper’ to highlight the
gatekeeping role of the Chartered Secretaries, and also for public education.

In May 2016, with the gracious input and comments by the Financial Services and the Treasury Bureau
(FSTB), HKICS honed in to set standards for those in the business of acting as corporate service providers
(CSPs) under FATF Recommendation 22. The nexus was HKICS’s AML/CFT work over the years; the sizeable
proportion of its Members being involved with CSPs (aside from other cross industry governance
functions); and the need for specific regulation in accordance with Financial Action Task Force (FATF)
Recommendation 22 and other related recommendations.

Also, HKICS has a desire to assist Hong Kong to move up the ranks in the upcoming FATF mutual evaluation
(ME) in 2018. As there are only general, as against specific regulations under the Organised and Serious
Crimes Ordinance, HKICS rose to the challenge and issued CSP related AML/CFT guidelines (Guidelines)
that converged with those of financial institutions under Anti-Money Laundering and Counter-Terrorist
Financing (Financial Institutions) Ordinance (AMLO). This self-regulatory approach is a concept consistent
with FATF. The relevance of the CSP standards, which was two years in the making, was vindicated when
Panama Papers broke showing the importance of specific CSP regulations.



In addition to the Guidelines to set CSP standards, HKICS developed an accreditation programme
(Accreditation Programme) whereby those CSPs desiring to demonstrate to the public that they adhered
to HKICS’s Guidelines could do so. Following an audit (by accountants) of a CSP’s AML/CFT practices being
compliant with the Guidelines, it may enter into the HKICS AML/CFT Charter (Charter) with HKICS and be
licensed to use the logo below and listed on HKICS’s website for public searches as a public service. There
will be need for re-Accreditation after a two-year period for continuous monitoring.

Under the Charter, following advice by FSTB, a fit and proper professional ‘Responsible Person’ (not
necessarily an HKICS Member) was required to be appointed by the CSP to assume responsibility for
compliance by the CSP with the Charter, the Guidelines and related obligations thereunder. Material
failure with compliance could lead to discipline, including public censure of the Responsible Person along
with the removal of the CSP from the approved list of HKICS AML/CFT Organisation on HKICS’s website.

To date, the following leading CSPs have accredited themselves as HKICS AML/CFT Organisations and are
permitted to use the HKICS AML/CFT Organisation logo:

The above is intended to set the stage that in respect of regulation of the CSP sector, HKICS has set a
globally advanced Accreditation Programme over standards that converged with those of financial
institutions as part of industry self-regulation. It is accordingly in a position to offer views as to AML/CFT
issues relating to CSP businesses and how best to comply with FATF requirements thereto consistent with
international best practices. However, HKICS does not offer views as to other designated non-financial
businesses and professions (DNFBPs) but only as to CSPs as referred to under the Charter. The HKICS CSP
Guidelines, Accreditation Programme, and Charter could be found under ‘AML/CFT Charter’ tab at HKICS’s
official website at www.hkics.org.hk.



Basic Submission

In relation to the Consultation we have collated Members’ views which are expressed herein. Our basic
submission, based on Members’ views, is that we support the establishment of an ultimate beneficial
ownership (UBO) register in respect of Hong Kong companies. We have no issue with the UBO register
being known as persons with significant control (PSC) register following United Kingdom’s terminology.
We also make the following additional submissions based on collated Members’ views:

1. We submit that the PSC register should be made available for searches by competent authorities
only. That is, local law enforcement agencies (LEA). This approach is consistent with FATF
Recommendation 24 which states the following:

‘24. Transparency and beneficial ownership of legal persons. Countries should take measures to
prevent the misuse of legal persons for money laundering or terrorist financing. Countries should
ensure that there is adequate, accurate and timely information on the beneficial ownership and
control of legal persons that can be obtained or accessed in a timely fashion by competent
authorities…’ [our emphasis]

2. We submit that the company concerned should have the choice of nominating for cooperation
with the LEA a local DNFBP. However, such DNFBP should amount to a ‘specified intermediary’
under Schedule 2, paragraph 18(3)(a)(i) to (iv) and (b) of AMLO, namely:

(a) (i) a solicitor practising in Hong Kong;

(ii) a certified public accountant practising in Hong Kong;
(iii) a current member of The Hong Kong Institute of Chartered Secretaries practising in Hong

Kong;
(iv) a trust company registered under Part 8 of the Trustee Ordinance (Cap 29) carrying on

trust business in Hong Kong; and
(b) a financial institution that is an authorized institution, a licensed corporation, an authorized

insurer, an appointed insurance agent or an authorized insurance broker…’

We find no justifiable reason whatsoever for any unqualified natural person (over the age of 18)
to be able to take up the role for the company. We submit that if any unqualified person could
fulfil the role, Hong Kong would not fare well under the upcoming 2018 ME based on the risk-
based approach (RBA) under FATF Recommendation 1:

“1. Assessing risks and applying a risk-based approach. Countries should identify, assess, and
understand the money laundering and terrorist financing risks for the country, and should take
action, including designating an authority or mechanism to coordinate actions to assess risks, and
apply resources, aimed at ensuring the risks are mitigated effectively. Based on that assessment,
countries should apply a risk-based approach (RBA) to ensure that measures to prevent or mitigate
money laundering and terrorist financing are commensurate with the risks identified.” [our
emphasis]

We submit that the proposal under the Consultation would not be commensurate with reduction
of AML/CFT risks, and would highlight weaknesses in Hong Kong’s AML/CFT risk mitigation. An
obvious issue is that the absence of professional and ethical rules, would records be altered? We
submit that only ‘specified intermediary’, which is time tested under AMLO, should be in the
position to take on the role. We cannot agree with any proposal which ‘officiates’ unqualified
persons to fulfil any AML/CFT roles as this would affect Hong Kong’s position in the upcoming
2018 ME



3. In respect of the PSC register, we submit that the proposal under paragraph 3.4 of the
Consultation is consistent with FATF Recommendation 24. It is acceptable that a UBO (or PSC) be
defined as ‘an individual who meets one or more of the following specified conditions-

(a) directly or indirectly holding more than 25% of the shares;

(b) directly or indirectly holding more than 25% of the voting rights;

(c) directly or indirectly holding the right to appoint or remove a majority of directors;

(d) otherwise having the right to exercise, or actually exercising, significant influence or control;
or

(e) having the right to exercise, or actually exercising, significant influence or control over the
activities of a trust or a firm that is not a legal person, but whose trustees or members satisfy
any of the first four conditions (in their capacity as such) in relation to the company, or
would do so if they were individuals.’

The 25% threshold is acceptable to us. However, in respect of paragraph (d) above, we submit
that this be tied in as a catchall to cover the situations under paragraphs (a) to (c) above. The
current drafting of paragraph (d) appears too wide and open ended.

The Consultation Questions

The above sets out our basic submission from a collation of Members’ views. To assist you further under
the Consultation, we provide the following additional comments to the Consultation questions based on
Members’ views.

 Question 1: Do you agree that enhancing transparency of company ownership is important for
ensuring that Hong Kong remains an open, trusted and competitive place for doing business?

We agree. It is inevitable as this is fast becoming a global requirement pursuant to FATF
Recommendation 24, and we may add, Recommendation 25 in relation to specific trusts.

 Question 2: Do you agree that a balanced approach to legislation should be adopted, so as to
ensure that our business environment stays competitive while we fulfil our international
obligation to enhance transparency of company ownership?

We agree. But we submit that it would be unsound, if in the balancing exercise, Hong Kong makes
a decision based on standards that are way above those required by FATF. We are specifically
referring to public as against competent authority searches of the PSC register.

Hong Kong is a small place to do business and is a small open economy. Let’s assume, for the sake
of argument, a real estate developer uses a Hong Kong company to acquire properties with the
aim for redevelopment when 80% threshold for compulsory acquisition is achieved. This strategy,
which perfectly legitimate, and part of urban regeneration, would be defeated if the public is able
to access the PSC register to trace the developer’s identity. The developer would in such a case
have no choice but to use say Cayman Islands, British Virgin Islands (BVI) or Bermuda companies
for new acquisitions. These English law based jurisdictions only allow competent authority
searches. The situation would be even more acute if the developer has already used a Hong Kong
company and is now required to keep and to make available to the public its PSC register. We
submit that this example would illustrate that the regulatory arbitrate would be against Hong



Kong and most damaging to the competitiveness and use of Hong Kong companies where public
searches of the PSC register is permitted as against searches by the competent authorities only.

We stress that jurisdictions like Cayman Islands, BVI, and Bermuda have all agreed with the United
Kingdom for UBO or PSC registers to be made available only for competent authority searches.
This is despite United Kingdom (and the European Community) following Panama Papers’
implementation of the Fourth European Anti-Money Laundering Directive which requires public
filings. This goes beyond FATF requirements, and any pressures on Hong Kong to go beyond FATF
requirements must be resisted for Hong Kong companies’ competitiveness.

We therefore submit that Hong Kong should adopt a one-step-at-a-time approach in this regard.
Any search of the PSC register should only be made by competent authorities as otherwise ‘it will
no longer be possible to protect personally or commercially sensitive, confidential information;
investment strategies could be impaired if the world can see everyone’s holdings; and private
information on legitimate wealth is available to family, friends, competitors, kidnappers, tabloid
journalists…’ (https://www.solomonharris.com/news-updates/should-the-beneficial-ownership-
of-companies-be-public-knowledge-a-cayman-islands-perspective). These were views expressed
during the Cayman Islands debate over the adoption of UBO registers, which would now only be
available for competent authority searches.

 Question 3: Do you agree with the proposed scope of application, i.e. covering all companies
incorporated in Hong Kong, except listed companies regulated under the Securities and Futures
Ordinance?

We have no issue with the proposed scope as long as the PSC register is open only to competent
authority searches.

 Question 4: Do you think that there should be an exemption for certain types of companies? If
so, which, and why?

We do not have any specific submission except the general observation that exemptions from
filing PSC registers in the United Kingdom could be considered for this purpose. Also, Under
European Directives, those entities that are not for gain are exempted from the filing
requirements. There could probably also be exemption for companies in the process of liquidation
or deregistration where business has ceased in general.

 Question 5: Do you agree with the proposed definition of beneficial ownership, which takes into
account the FATF’s recommendations and the thresholds commonly adopted by other member
jurisdictions?

We have noted the drafting issue with paragraph (d) under our ‘Basic Submission’ above.

 Question 6: Do you agree with the proposal of adopting more than 25% as the threshold for
determining beneficial ownership?

We have no issue and welcome this within AMLO.

 Question 7: Do you agree with the proposed content of the PSC register, which shall include
registrable individuals and registrable legal entities which meet the relevant conditions in respect
of beneficial ownership?



The issue is what if PSCs are not cooperative. In such a case, what is the leverage that the company
and its responsible persons going to have in ensuring compliance. The restriction notice idea in
question 14 below is a constructive solution.

We submit that it is the PSC that should inform the company of its interests and/or control along
with other information to complete the PSC register, including information relating to the chain
of intermediaries used in the shareholding of the company. The company should only be under a
duty to enquire upon the happening of certain trigger events like changes in registered
shareholding, or effluxion of time. These should be the position under any regulations.

 Question 8. Do you agree with the proposed format of keeping the PSC register and the required
particulars?

We have no issue with this.

 Question 9. Do you agree with the ten-year record-keeping requirement?

We have no issue with this.

 Question 10. Do you think companies should be given the choice to meet the requirement of
nominating a person for cooperation with law enforcement agencies by authorising a natural
person resident in Hong Kong or a local DNFBP (viz. solicitor, accountant, or trust and company
service provider) who would have to be regulated under the AMLO?

In relation to paragraph 3.12 of the Consultation, the competitiveness of Hong Kong would not
be hurt by requiring a PSC to disclose its interests or control. Where it will be hurt is where there
is to be public searches which exceeds FATF requirements.

We submit that the company, under the proposal, is being asked to undertake too onerous a duty.
As set out in the views to Question 7 above, the company should only be responsible under certain
triggering event like changes in shareholding and effluxion of time. For the latter, the company
may say be required to send annual notices to its registered shareholders asking them to identify
the PSC and to comply with the information gathering and filing requirements for the PSC
register.

As to the appointment of an unqualified natural person, as against a specified intermediary to
fulfil the role, we are opposed to such ‘officiating’ of unqualified persons and feel that this would
do much more damage than good to Hong Kong under the upcoming 2018 ME which was
explained under our ‘Basic Submission’.

 Question 11. Do you agree with the proposed manner of keeping the PSC register (i.e. at the
registered office of a company or any other place in Hong Kong)?

We agree with the approach.

 Question 12. Do you agree that the PSC register should be available for public inspection?

We disagree. Please see our ‘Basic Submission’ above.

 Question 13. If not, whether the PSC register should be accessible only to competent authorities?
Why? Why not?



Please see the analysis under ‘Basic Submission’.

 Question 14. Do you agree with the proposed sanctions on companies for non-compliance with
the requirements for keeping a PSC register and making available the PSC register for public
inspection, and in respect of the making of false statements?

The context of paragraphs 3.16 and 3.18 of the Consultation is that the company would know
who its registered members are. The same logic does not automatically apply to PSC. We submit
that it should be a defence to show that reasonable steps having been taken but the PSC failed
to provide the necessary information. For paragraph 3.17, we disagree with public searches and
believe that liabilities should primarily be with the PSC as explained above.

 Question 15. Do you agree with the proposed sanctions on a notice addressee who has been
served with a notice to confirm beneficial ownership for failing to comply with the notice, and in
respect of the making of false statements in the reply to the notice?

We agree with the proposal.

 Question 16. Do you think companies should be allowed the option of restricting the participation
and/or pecuniary rights of persons when the latter fail to respond to a notice of confirmation?

We believe that this is appropriate, although, the company’s counterpart is the registered
shareholder and not the registrable individual or legal entity.

 Question 17. Do you agree that a rectification mechanism should be included to enable
applications to the court from anyone aggrieved by the entry in or omission from a PSC register
as a registrable individual or a registrable legal entity?

We submit that the Court should have such powers.

Should you have an questions on the above submission, please feel free to contact Samantha Suen FCIS
FCS(PE), Chief Executive, HKICS or Mohan Datwani FCIS FCS(PE), Senior Director and Head of Technical
and Research, HKICS at 2881 6177 or research@hkics.org.hk.

Yours faithfully,

Ivan Tam FCIS FCS
President, HKICS

Paul Moyes FCIS FCS(PE)
Council Member and
Chairman, Professional Services Panel, HKICS


