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22 November 2017

By Email Only: angelinamok@cr.gov.hk

Companies Registry
14/F, Queensway Government Offices
66 Queensway
Hong Kong
(Attn : Miss Angelina Mok, Deputy Registry Manager (Acting))

Dear Sirs

Re: Consultation on the Guideline on the Keeping of Significant Controllers Register by Companies

About HKICS

The Hong Kong Institute of Chartered Secretaries (HKICS) is an independent professional institute

representing Chartered Secretaries as governance professionals in Hong Kong and Mainland China with

over 5,800 members and 3,200 students. HKICS originates from The Institute of Chartered Secretaries and

Administrators (ICSA) in the United Kingdom with 9 divisions and over 30,000 members and 10,000

students internationally. HKICS is also a Founder Member of Corporate Secretaries International

Association (CSIA), an international organisation comprising 14 national member organisations to

promote good governance globally.

HKICS Supports CR Guidelines

HKICS supports the following Companies Registry’s (CR’s) Guidelines: (1) Guideline On The Keeping Of

Significant Controllers Register; (2) Guideline On Compliance Of Anti-Money Laundering And Counter

Terrorist Financing Requirements For Trust Or Company Service Providers; (3)  Guideline On Licensing Of

Trust Or Company Service Providers; and (4) Guideline On Imposition Of Pecuniary Penalty (Guidelines).

From collated Members’ views, the general consensus is that the Guidelines are useful and practical to

explain and supplement the proposed AMLO1 and CO2 Amendment Bills (Bills) which are themselves

subject of a study by a Legislative Council (LegCo) Bill’s Committee over which HKICS has made

1 Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) (Amendment) Bill 2017

2 Companies (Amendment) Bill 2017
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representations3 in support. There is no doubt that the Government’s, including the CR’s initiatives are

conducive to the good of Hong Kong as a leading international financial centre.

Self-Assessment Checklist

Prior to turning to suggestions for minor amendments to the Guidelines provided by our Members, we had

Members’ views that given the complexity of the Bills, it would be difficult for a lay person with neither

experience nor professional qualification to understand, let alone comply with the Bills. In this connection,

it would be helpful to provide a self-assessment checklist, as with the SFC under its AML/CFT Guideline,

but geared with more overview, to assist the lay person to understand and comply with the Bills when

they become law. Please kindly consider this issue.

Comments to Guideline On The Keeping Of Significant Controllers Register

1. The need for more complex examples. A major comment to the guideline was that if one went

through the Guideline, specifically the charts set out therein, the situations all appear to be plain

vanilla situations. In fact, in practice, the situations and problems that a TCSP licensee might have

to deal with could be much more complex. It would thus be useful to have a chapter on more

complex situations. For example, it could be useful to explain the following situations by using

additional charts:

(a) Where (a) HK listed company (HK Listco) holds 51% of Hong Kong incorporated Company

A, and Company A holds 26% of a Hong Kong incorporated Company B; and (b) HK Listco

holds 25% of Company A, and Company A holds 80% of Company B. Note: Although HK

Listco is not the SC, there may be other shareholders of Company A, if holding more than

50%, who is SC.

(b) Where the PSC is a corporate trustee, there could be a diagram to explain the

considerations relating to settlors, protector and beneficiaries, and whether they are PSCs

of the corporate trustee.

3 https://www.hkics.org.hk/media/submission/attachment/SUBMISSION_A_2365_Submissions_on_AMLO_
Amendment_Bill_and_CO_Amendment_Bill.pdf

https://www.hkics.org.hk/media/submission/attachment/SUBMISSION_A_2365_Submissions_on_AMLO_Amendment_Bill_and_CO_Amendment_Bill.pdf
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(c) It would also be useful if there is a diagram as to the position with discretionary trusts

as well. Any other practical examples would be welcome.

In a nutshell, the situations in practice could be much more complex than those set out under

the Guideline. There may be need to aggregate shareholdings and to consider other issues

relating to significant influence and/or control over the Hong Kong company, and how to

make-up the SC Register.

2. Due diligence ends with listed issuers. We have submitted under the Bills that in fact due diligence

should also stop with identification of a listed company as a PSC, whether the listed company is

incorporated in Hong Kong or elsewhere on any recognised stock exchanges.

3. Drafting comments. Aside from these overall comments, we also have the following Members’

views as to drafting issues relating to the Guideline:

Paragraph Comment

1.2.2 It is suggested to point out that subsidiaries of the Hong Kong-listed parent and

other companies within the Hong Kong-listed group are not exempt.

1.3.1 and 7.1.1 It is suggested to change "a place" to "another place".

2.4.1 Please clarify if a specified entity may also be the registrable legal entity if it is a

member of the company. If not, then suggest to add "other than a specified entity"

after "is a legal entity".

2.5.2 Section 2.5.2 refers to “shares listed on the Stock Exchange of Hong Kong”, whereas

sections 653C(3)(a) and (b) of the CO Amendment Bill refers to “shares listed on a

recognized stock market.” It is suggested to amend “the Stock Exchange of Hong

Kong” to “recognized stock market” and include a definition of “recognized stock

market”. For the second bullet, it is suggested to give an example in Annex B.
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It is suggested to add an illustrated example of a foreign listed company ("Listco")

that is further up the chain, and hence, would not be exempt as it is not a member

of the applicable company.

It is suggested to explain that one would then need to consider if there is a

registrable person holding shares or rights indirectly in Listco via a majority stake

in successive legal entities. See para 11.5.2 – if the first 3 bullets are not satisfied,

suggest to explain what would constitute "dominant influence or control" over a

legal entity or a Listco.

It is suggested to explain that if the 4 bullets in para 11.5.2 are not satisfied (i.e.,

conditions (a) to (c) for Significant Control are not satisfied), one would then need

to consider if there is a registrable person that satisfies condition (d) for Significant

Control over the applicable company. We believe this may have been addressed in

para. 10.5.1, but it will be good to confirm.

2.7.2 A note is that the provisions relating to a TCSP licensee are set out in a Bill to amend

the AMLO which has not been passed yet. We assume that the CR will publish the

guideline after the foregoing bill has become effective.

2.7.3 The guideline is unspecific as to who is an accounting or legal professional.

The CO Amendment Bill refers to accounting and legal professional as defined under

Section 1, Part 2 of Schedule 1 of AMLO, i.e. for accounting professional, it refers

to:

-“a certified public accountant or a certified public accountant (practicing) as

defined by section 2 (1) of the Professional Accountants Ordinance (“PAO”)

-a corporate practice as defined under PAO

-a firm of certified public accountants (practising) registered under PAO.”

It is suggested to quote or refer to the relevant definitions under AMLO.

2.8.2 For clarity and ease of understanding, it is suggested to add “including noting the

following cases: (include the list of matters to note, namely cases 1 to 9 under Part
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2 of Schedule 5C of the CO Amendment Bill), after “this fact must be entered in the

SCR”.

4.1.1 Is the company required to take reasonable steps for the initial investigation only,

or the investigation is expected to be an ongoing process to satisfy the duty imposed

on the company by the law?  The Bill has not specified this obligation except for a

duty to keep the register up to date which is stated only in the heading of the

section and not in the provisions.

5.1.1 It is suggested to include the particulars of a registerable person who is a specified

entity.

8.1.1 There should be an amendment of “Commission” to “Corruption” after

“Independent Commission Against “.

10.5.8 first

bullet

It is suggested to add “acts or” after “A person that” a TCSP licensee” at the end.

10.6.5 There should be consideration to provide examples of the persons who may be

considered as having control over the trust, e.g. a protector or appointer of a trust.

9.3(a) It is suggested to insert "in any material particular" after "deceptive".

10.5.9, 10.6.8 –

second bullet

Should "vide" be "via"?

10.6.1 –

first bullet

Query if "members of the firm" means "all members of the firm", meaning all the

partners in a partnership?  If so, it may be overly onerous.

Query if the beneficiaries of the trust are to be included as the significant

controllers, and whether it depends on whether it is a discretionary trust or not.

10.6.1 –

second bullet

It is suggested to provide an illustrated example such as the attached Appendix A.

In this case, suggest to confirm:
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(a) that the trust, and not HKCo. B (being a bare trustee), is the registrable legal

entity;

(b) if the beneficiaries of the trust are to be included as the significant controllers;

and

(c) if the ownership chain up the trust should be explored to identify the registrable

person(s).

In the case of a law firm, would it normally be, e.g., the managing partner?

In the case of a limited liability partnership, would it normally be:

 the General Partner; and

 the Limited Partner who has contributed a majority of capital?

Chapter 11 It is suggested to change the title from “Other ownership arrangements” to

“Calculation of ownership interest under certain ownership arrangements” for

clarity.

11.5.2 –

fourth bullet

There should be an elaboration on what is meant by "dominant influence or control"

(contrast it with the meaning of "significant influence or control" under condition

(d) in para 10.5).

Transitional

Arrangements

It is suggested to include guidelines for transitional arrangements.

Annex A –

Remarks/Notes

It is suggested to add a Note that the particulars need to be confirmed on or after

the commencement date of 1 March 2018.

Annex A,

Scenario C

The table

(d) Place of incorporation – it is suggested to state as “Governing law” consistent

with the requirement under the Bill as “Governing Law” may not be in all cases

equivalent to “Place of Incorporation”.

(f) Date of becoming a “registrable person” – in this case should be “registrable legal

entity”.
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Areas not covered in draft Guideline

Incorporation There should be guidance on what needs to be done on the incorporation of a new

company after the commencement date. For example, would there be an extension

of time to 30 days to complete the SCR?

Keeping SCR up

to date

There should be guidance on whether there is any obligation to update the SCR by

issuing Notices periodically (and if so, how frequently) where the applicable

company does not know and has no reasonable cause to believe that there is a

registrable change.

Comments to Guideline On Compliance Of Anti-Money Laundering And Counter Terrorist Financing

Requirements For Trust Or Company Service Providers

The major comments from our Members relate to the following matters:

1. Date of establishing a business relationship. It is suggested that guidance is provided on how to

determine the date of establishing a business relationship, as this is critical in determining the

time limits to suspend/terminate the business relationship with a client if it cannot complete CDD

within 30/120 working days respectively from the date of establishment of the business

relationship.

2. How do time limits apply to trigger events. It is suggested that there should be elaboration on

how the 30/120 working day time limits are intended to apply to trigger events such as changes

to beneficial owners of existing clients, as it would be quite disruptive to client services if a TCSP

is required to suspend the business relationship if it did not receive CDD from a new beneficial

owner within 30 days.

Specifically, under the Companies (Amendment) Bill 2017 regarding the Keeping of Significant

Controllers Register, if an applicable company knows or has reasonable cause to believe, that a

person is a significant controller of the company, the company must give a notice to the person

within 7 days after it first knows or believes that such person is a significant controller requiring

the person to confirm if he/she is a significant controller and if so, provide particulars of the
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person. The person must within 1 month from the date of the notice comply with the

requirements stated in the notice. An applicable company therefore has a total of one month

plus 7 days to have the information confirmed by a significant controller, which is inconsistent

with the 30 working days limit given to a TCSP licencee to receive CDD on a new beneficial owner

of the applicable company.

3. Requirement for address proof. It is suggested that there should be guidance on the requirement

to obtain address proof of an individual.

4. Requirement for identity verification of directors. It is suggested that there should be guidance

on the requirement to verify the identity of directors. Section 4.9.9 of the HKICS AML and CFT

Guideline states “A CSP should record the names of all directors and verify the identity of directors

on a Risk Based Approach”.

5. Suitable Certifiers. It is suggested to add the additional list of certifiers allowed under s18(3) of

Schedule 2 of AMLO. It is also suggested to add a TCSP as a suitable certifier.

6. Drafting comments. Aside from these overall comments, we also have the following Members’

views as to drafting issues relating to the guideline:

Paragraph Comment

3.3 diagram on

page 7

It is suggested to provide guidance on the scope and extent of staff screening to be

performed by a TCSP.

4.4, 6.8, 8.16

and 9.3

As administration of client funds is not subject to licensing under the CR licensing

regime, please elaborate as to the need for references throughout the Guideline to

activities relating to managing customer’s bank accounts, e.g. “handle the receipt

and transmission of cash proceeds through accounts”, “cash transactions and

transfer to third parties”, “screening of payment transactions”, “keeping record of

cash transactions”?

General There are references throughout the guideline to “account opening”, “account”,

“account holder” and “signatory/authorised signatory”. These references appear to
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be more appropriate to a Financial Institution than a TCSP providing services to a

customer.

10.3 page 61

second box

There should be elaboration on whether the training to be provided to “back-office

staff” refers only to support staff handling services provided to customers, or

whether this is intended to also include staff handling in-house functions such as

Human Resources and Administration Department staff.

Appendix D, 4 A TCSP could rely on a written confirmation from a trustee acting in a professional

capacity in verifying the existence of a trust. In the context, please elaborate upon

the definition of “professional capacity” and in particular whether the trustee is

required to be licensed.

Appendix D, 6 Where only a class of beneficiaries is available for identification, the TCSP licensee

should ascertain and name the scope of the class (e.g. children of a named

individual).

Please clarify if there is a requirement to perform CDD on individuals in the class of

beneficiaries, or to identify their names only.  Further if the members of the class of

beneficiaries are subject to change from time to time, is the trustee required to

actively enquire and ascertain if there are any changes from time to time?

Transitional

arrangements

It is suggested to include guidelines for transitional arrangements, including a time

limit for conducing CDD on pre-existing clients.

Comment to Guideline On Licensing Of Trust Or Company Service Providers

The major comments from our Members relate to the following matters:

1. Subsidiary licences. There should be clarification as to whether all subsidiaries carrying on licensed

activities within the same group can be included under the same license (for a single licence fee).
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2. Suspension of licence Section 11.3 states “The licensee cannot carry on a trust or company service

business in Hong Kong for the duration of the suspension specified in the notice.”

There should be clarification as to whether this would mean that the TCSP must resign from being

the trustee, shareholder and director of all their clients during the period of suspension of the

licence, if so causing major disruption to the TCSP’s clients.

3. Drafting comments. Aside from these overall comments, we also have the following Members’

views as to drafting issues relating to the Guideline:

Paragraph Comment

Section 2.2 It is suggested to include guideline as to whether a “Private Trust Company” acting

as a trustee for only one trust at a fee or no fee is deemed to be a TCSP subject to

the licensing regime.

Section 4.2 There is the question of whether a director or partner of an existing TCSP licensee be

exempted from the fit and proper test, e.g. in the case where a person acting as

director of an existing TCSP is appointed as director of another TCSP which is

applying the licence?

If so, under Form TCSP1, Part 2 under “Fit and Proper Test”, add an additional

category: “is an ultimate owner, partner or director of an existing TCSP”.

Section 4.3 It is suggested to provide examples of who is deemed to be “an individual who

exercises ultimate control over the management of the corporation” (Table: third

column, third bullet) such as in the following cases:

(a) Would this be all the directors of the ultimate holding company where the

TCSP is ultimately held by an unlisted company with none of its individual

shareholders holding effectively more than 25% shares or voting rights in

the licensed TCSP?
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(b) Would this be the General Partner if a TCSP is ultimately owned by a private

equity fund which is a limited partnership with no individual investor

holding effectively more than 25% interests in the TCSP?  If so and the

General Partner is a corporation, would this be the persons holding more

than 25% of the shares or voting right of the General Partner?

Section 5.1 In the third paragraph, insert a space after “The Form TCSP1”.

Chapter 7 It is suggested to include examples of the type of specific condition the Registrar

might impose on a TCSP licensee.

Other Guidelines

As to the other Guidelines, we would need to seek to harmonise the requirements between the Guideline

On Imposition Of Pecuniary Penalty, and the HKICS AML/CFT Guideline, in terms of timing and

documentary requirements. We would suggest that any issues be resolved at the Companies Registry

Customer Liaison Group. These are likely to be teething issues only as the coverage of the documents

overlap. It would be good to allow HKICS Members to choose to comply with the HKICS AML/CFT Guideline,

which was commented to and launched with the support of the FSTB and ND.

Should you have any questions, please feel free to contact Samantha Suen FCIS FCS(PE), Chief Executive,

HKICS or Mohan Datwani FCIS FCS(PE), Senior Director, and Head of Technical and Research, HKICS at

2881 6177 or research@hkics.org.hk.

Yours faithfully,

Ivan Tam FCIS FCS

President

The Hong Kong Institute of Chartered Secretaries
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Appendix A


